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[1]

A. INTRODUCTION
The 2009 Much Music Video Awards (MMVA) ceremony was held in
Toronto on June 21 of that year. A number of after-parties followed.

One was at Cobra, a club on King Street in downtown Toronto. A fracas
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occurred in the foyer area at about 4am the following morning. Bryan
Taylor, the defendant, is alleged to have punched a sécdrity guard, Victor
Cid, in the course of the commotion. Sometime later he was iiltercepted
by the police across the street from the club and, according to several
police and civilian witnesses, actively resisted his apprehension. In the
result, he is charged With assaullting Cid and, in addition, with assaulting
one of the officers, PC Manpreet Kharbar, with intent to prevent his
lawful arrest. As the defendant was on probation on June 22™ he is also
charged with non-compliance with his probation order by failing to keep
the peace and be of good behaviour, a compulsory term of the order.

[2] The defendant did not testify but concedes through counsel that he was
subject to a pfobation order at the time of the alleged assaults. Two
witnesses, Athanasios (“Tommy™) Theodorakapoulos and Ofnar Grant,
testified on behalf of the defence. Kharbar and two further officers (Cst.
Christopher Meuleman and Sgt. Peter Wehby), were called by the
Crown, as were the complainant Cid and a second security guard,
Damian Porter. Grant recorded the defendant’s confrontation with the
police on his cellphone camera, and this vidéotape assumes an important
role in the evidentiary landscape of this trial.

31 Contrary to the evidence of the Crown: witnesses, the defendant’s
position, in brief, is that he did not strike or otherwise assault the
complainant Cid, and although arrested by the police he never assauited
PC Kharbar or otherwise actively resisted the police efforts to arrest him.
Accordingly, he cannot have violated the particularized probation
condition as he at no time failed to keep the peace or be of good
behaviour. The defence, then, is a denial of the actus reus respecting all

offences and, as such, starkly focuses the necessary judicial inquiry on the
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credibility of the various witnesses and, as regards the alleged initial
assault, the reliability of Cid’s identification of the defendant as his
| assailant. | | |
[4] No burden rests on the defendant in regard to the issues in éontest.
Ultimately, it is the Crown alone who bears the onus, on a standard of
proof beyond reasonable doubt, of establishing that the defendant

committed the essential elémen_ts of each of the alleged assaults.

B. EVIDENCE
(a) Overview |

[5] The defendant attended the after-party at Cobra about midnight with his
friend Omar Grant. They were part, if loosely, of a group or entourdge
associated with “J.B.”, a musician who had been nominated for an
MMVA award. Others in this grouping included Tommy, two of his
friends and a man described as J.B.’s manager. They all went downstairs
to the dance-floor level of the club where they spent the next few hours.

- [6] .Shortly before 4am members of this group variously made their way

upstatrs to the ground-level foyer or lobby of the club which opens onto
King Street. One of the patrons (Iikely J.B.) got into a fracas with one or -
more of the bouncers on his way out of the club. The complainant,
Victor Cid, was wofkjng at the front desk in the foyer area at the time.
He says the defendant sucker-punched him on the left side of his head
during this disturbance. The defence evidence contradicts this allegation.

[7] The defendant and Grant left Cobra and crossed King Street.
Coincidentally, dozens of police officers Wéfe in the \}icinity In response
to a shooting incident at a nearby club. Some of these officers were
aierted to the disturbance at Cobra and, according to their evidence,

sought to apprehend the defendant when he was pointed out as the
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perpetrator of the assault on Cid. They approached the defendant, held
him against a wall, and then took him to the ground where he was cuffed
and then removed from the scene. No firearm or other weapon was
found on the defendant. Much — but not all - of the defendant’s physical
exchange with the police was captured on Grant’s cellphone video.

[81 Many persons gathe'red to watch the confrontation. Some members of
the crowd threw debris in the direction of the officers. In response, at
least one officer drew a Taser and a second pepper-sprayed the spectators
in an effort at crowd control.

91 A summary of additional salient evidence of the witnesses, in the order in

which they testified, follows.

(b} Crown Witnesses
" 1. The Complainant Cid’s Account

[10] Although currently an elementary school teacher, at the time of the
incident the complainant, Victor Cid, was a 30-year old student who
worked security at downtown bars, as he had for tﬁe previous five or so
years. He was assigned to the front desk in the foyer area at Cobra on
June 21, 2009, collecting tickets as the patrons arrived.

[11] One of the club’s patrons, a black male, was ejected by other bouncgrs at
.around 4am. The man had a beer in one hand and a glass in the other.
He was resisting his removal in the midst of a departing crowd of patrdns '

~and a couple of security guards. Cid was focused on the man being
ejected. He was trying to remove the glass from the man’s hand when he |
was suddenly punched in his left temple by a man standing in front of
him and a little to his left. The blow startled Cid. He had, he said, a
peripheral view of the punch and he had not seen the man who punched
him until the blow landed. He did not know whether the man used his
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left or right hand, nor could he say what part of his hand the man used.
Cid grabbed the top of the man he believed responsible for the punch and
held on to him f01" “a couple of seconds”; he wanted to get a good look at
him so could identify him in future.

[12] Cid described the man who puﬁched him as male black, wearing a baggy
white top, baggy blue jeans and big white running shoes. Cid stands five
foot eight and a half, and the man he held was a “slim and tall guy” who
he estimated was younger and a “little bit taller” than himself, Cid did
not describe the man’s hair Iength, its style or his facial hair, if any. Nor
did he mention any jewellery or other sartorial accessories or, for that
matter, any distinguishing features. |

[13] - Cid had never previously seen this man. In court, he identified the
defendant as the man who punched him. Asked by Crown counsel if he
could identify the man’s face, Cid answered “no”. Seeking to “clarify”
that answer, he added: |

When you just asked me that question, if I just saw him

on the street walking by, I wouldn't recognize him, but in

this setting, because I know that he was the one

involved, and we are sitting in court, yes, I do recognize

him. o
Cid is white and the defendant is black. There were no other black
persons in the courtroom at the time Cid identified the defendant as his
assailant other than the defendant’s lawyer and a uniformed courtroom
security officer. There were also no persons other than_thé defendant in
the prisoners’ box. | |

[14] Cid said a melee erupted after the punch. He backed off and let his larger
colleagues — “the big guys” — push the defendanf and other trouble-
makers out the front door and onto the King Street sidewalk. Cid

testified he kept his eye on the man he grabbed “for the entire time” and
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“never” lost sight of him. This man, who Cid dock-ideniified as the
defendant, was yelling and screaming and - kicking other security
personnel on the sidewalk outside the club, as were a number of other
patrons who had been pushed onto the street. At one point, according to
Cid, the man he ident_i_ﬁed as the defendant said, “You guys don’t search.
How do you know we're hot packing?” Cid thought the defendant was
intimating that he was carrying a firearm. '

[15] Cid testified that some police 6fficers arrived within five to seven minutes
after he was punched. He did not know who summoned the police, but
insisted he had no communication with any of them prior to the
defendant’s arrest. He closely‘ watched the defendant who walked into
an alley across the street with three or four others as the police appeared.
Cid observed several officers intercept the group a few steps into the alley
and return the defendant to King Street within a couple of seconds. One-
or two officers forcefully held him “up hard” against a wall on King
‘Street while he squirmed and, according to Cid, struggled to escape.
-Meani:ime, various persons in the crowd were taking photos with their
cellphones, throwing rocks at the police and shouting “police brutality”,
leading one of the officers to take out d shotgun and point it skyward.

[16] Cid first spoke with the police after the defendant had been securely
apprehended. This was “not even a,. minute” after the defendant was
pressed against the wall. Cid approached an officer, pointed to the
defendant in police custody across the street and said something like, |
“See that guy. He punched me and I'd like to do something about it”.
He then provided a statement to the officer. Cid testified he was “100%
sure” the defendant was the man who punched him. Cid also

maintained that he had his “eye on [the defendaht] the whole time”.
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Given the defeﬁdant’s assaultive behaviour, Cid expressed surprise that
he had lingered in the area long enough to be confronted by the police,
- adding that he himself “wouldn’t have”.
'[17]1 Due to a technical malfunction, Grant’s cellphone video of the
defendant’s exchange with the police was not played during Cid’s
testimony. |

2. Porter’s Account

[18] Damian Porter was an experienced security guard who was employed in
this capacity at Cobra on the night of June 21% to 22"™. He was cashing-
out at the downstairs bar when he received a radio call at about 3:35am

-alerting him to a problem at the upstairs front door. About eight to ten
' memberé of the security staff were trying to remove a group of patrons by
the time he reached the foyef area. Cid, says Porter, was one of a
number of bouncers who formed a “wall of security”. There was some
pushing and shoving in the patio area at the front of the club and he
heard some patrons say they weren’t searched coming into the club and
uttering veiled threats such as “I’ve marked your face”. Porter did not
identify the defendant as one of the patrons vocalizing these remarks.

[19] A number of those involved in the altercatidn crossed King Street as six to
ten uniformed police officers approached. Some, Porter said, were being
aggressive and one, who he did not identify, pushed an officer in his
upper body with both his hands as he was confronted by the police. The
pusher was then subdued by the police who took him to the ground and
cuffed him from behind. The only struggle Porter observed was after the
man was on the ground when he resisted being cuffed. Porter sayé the
arrestee was one of the men security was tryihg to eject from the club.

He described him as a dark-skinned man of about five foot ten inéhes.
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He was wearing a white shirt with a multi-coloured print, blue jeans and
brown Timberland or Wallabies shoes. Porter says he got a good look at
the man’s face from across the street and identified him in court as the -
defendant. Again, other than the withess himself, defence counsel and a
uniformed court officer, the defendant was the only black man in the
court during this dock-identification. He was also the only person in the
prisoners’ bdx. In his initial police statement Porter had described the
arrestee’s height as six foot one inch; on viewing the standing defendant
in the courtroom he said he was “just over six feet”. (To be clear: that
the defendant was the man arrested by the police' is not at issue. There
were no other arrests flowing from the 4am incident at Cobra.)

[20]1 Porter did not see any rocks being thrown. He did see a police officer
produce a shotgun and hold it diagonally across his chest with the barrel
pointed skyward. o

[21] Porter was shown the cellphone video taken by Grant. He said he
recognized the man being arrested by the police in the video as the
defendant. He agreed that he could not see the defendant resisting or
struggling with the police in the video but explained that the struggling he
witnessed occurred between the images of the defendant with his hands
raised and the images of him being cuffed on the ground and that this
portion of the video was incompletely videotaped or blurry. He also
noted that the defendant’s shoes were white and that he was mistaken
when he initially described them to the police as brown. The shotgun-

bearing officer does not, he said, appear in the video.

3. PC Moulmein’s Account |
[22] PC Christopher Meuleman was one of a number of officers who

responded to the reports of a fracas at Cobra. He was alerted to the
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problem at about 4:35am. Meuleman was one of many police officers
who had been at a nearby club, the Century Room, for hours while
responding to a gun call. As he walked along King Strect to Cobra he
was approached by persons who identified themselves as memberé of the
Cobra bar staff. They advised him that they had been threatened by
patrons who said they were going to return with ﬁiearms. Later, after the
defendant’s arrest, he took a statement from Victor Cid. Meuleman did

" not know if Cid was one of the staff who approached him on King Street
to report the threats.

[23] Meuleman testified there were a couple of hundred people in front of
Cobra when he arrived with Sgt. Wehby, and PCs Kharbar and Ogg.
Wehby directed Meuleman towards a group of four or five black males
near an alleyway across the street who were “posSibly involved” in an
earlier fight. One was a lighter skinned, goateed man wearing a white
‘baseball cap with a red Blue Jays insignia and a white jacket. A second
was tall and skinny and wore a white t-shirt. The group began to
disperse as the Iﬂolice approached them. The first man was field-
searched. The second, and a shorter maﬁ wearing a black baiseball hat,
quickly walked away, ignoring instructions to stop. The police detained

" and separated these two to investigate the allegations. As they did so a
“crowd gathered and swore and yelled at the police.

[24] Meuleman dealt with the shortér man. Wehby, meanwhile, put the taller

" man, the defendant, against a wall. Meuleman had his back to Wehby
and was focused on the crowd. However, he heard a commotion and, in
his periphera[ vision, saw the defendant taken to the ground where he
struggled with the officers. Although he had only a ﬂeetin_g view, he said
‘the defendant was trying to plant his hands on the ground rather than .

obeying commands to put them behind his back so he could be cuffed. '
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[25] Meuleman said that pebbles were being thrown at the police as the

defendant was arrested. He had no recall, however, of any officer
producing a shotgun or otherwise drawing a firearm. Although he did
not see who took the defendant to the ground, on being shown Grant’s
cellphone video he identified Kharbar as the responsible officer. He also
identified Wehby as the officer who held the defendant against the wall
as he pointed a Taser at the hostile crowd. Meuleman agreed that he did

not see the defendant struggling in the “unjumbled” portion of the video.

4.I Det. Wehby’s Account

[26] Det. Peter Wehby was one of approximately 50 officers who attended at

[27]

the Century Room following reports of a gun being fired. Two guns
were subsequently located during searches of approximately 150 Century

Room patrons. Wehby (then a sergeant) and a few other officers walked

over to Cobra when, at about 4:35am, they learned of a fight at that

venue. A man who identified himself as a Cobra employee approached
Wehby and told him he had been assaulted by a man who said he was
going to get a gun. Wehby could not recall the man’s name or his
appearance, or even if he was black or white. The employee pointed to a
man 111 a white shirt across the street who was standing with two others,
identifying him as his assailant. Concerned that an additional gunman
had escaped from the Century Room, Wehby decided to investigate these
men. | | |

One of the men across the street was a six foot three black male who
weighed about 180 pounds. He was slim, wore a white shirt and blue
jeans and fit the description provided by the employee. The second man
looked Spanish, stood five foot eight and weighed about 200 pounds. He

too wore blue jeans and a white top. The third man was a six foot black

168/ 36
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man who weighed about 180 pounds. He wore a green shirt, blue jeans
and a black leather ball cap. All three men walked away as the police
crossed King Street. They also ignored police calls to stop. Wehby
“walked directly in front of the first man (the defendant, who he identified
in court), put his hands on his chest and said, “Stop”. The defendant
appeared agitated a'nd‘ started yelling. He tried to push past Wehby who

~ told him he was under arrest for assault on the Cobra employee.

[28] Pebbles were being thrown in the direction of the police by the gathering
crowd and someone was videotaping the events. Wehby did not know if
the defendant had a gun and wanted to take control of the situation. He
forcefully put the defendant face-first against the wall, holding him there
with his hand against the back of his neck. As the crowd moved closer

" Wehby drew his Taser. He did not see any firearms drawh by the police
attending Cobra that evening. |

[29] The defendant did not actively resist at first but Wehby soon felt him
pushing back as the crowd grew more agitated. Wehby was concerned
for officer and public safety. He wanted to get the defendant on the
ground as quickly as possible in case he was carrying a firearm. Once on
the ground, the defendant started to resist by' trying to pull away,'
struggling and failing to put his hands behind his back in the face of
police comﬁlands; however, he was “not”, said Wehby, “fighting me”.
To ensure the defendant did not get away, Wehby called for the.
assistance of his nearby officers. PC Kharbar responded. They cuffed
the defendant within seconds and escorted him to a scout car where he
was arrested for assault and assault with intent to resist arrest. Later
Wehby learned that Kharbar had injured his hand during the defendant’s
apprehension. Wehby testified that he did not see how this happened.
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[30] Wehby described the cellphone video as “accurately” portraying his
description of the occurrence and capturing the volatility of the situation.

The defendant’s non—éompliance, he said, was not clear on the video..

| 5.  PC Kharbar's Account |
[31] PC Manpreet Kharbar was among the officers who responded to the gun

call at the Century Room. Sgt. Wehby detailed him, along with other
officers, to Cobra to investigate a matter. A man who identified himself
as a bouncer at that club approached the officers as they walked to
Cobra. Kharbar described the man as white and of medium build, but he
did not know his name. The man pointed to a group of about five men
across the street who he said had punched him and another bouncer and
threatened to return with guns.

[32] ' The five men were then walkihg west on the south side of King, across
the street from Cobra. Kharbar could describe three of the men. The
first was a heavy-set male mulatto wearing a white hat and jacket and

- blue jeans. He swayed as though he was holding something in the hand
inside his pocket. The second man was a dark-skinned male black with
short hair. Ile stood about ﬁvg‘ foot eleven and wore a green t-shirt and
blue jeans. The third person of interest was also a black man. He was
about six foot one and slim, and he too wore a white jacket and blue
jeans.

[33] Kharbar approached the five men and asked them to stop. They ignored

| ~ him, turned and began walking east. Two of the men eventually foliowed
Kharbar’s cornmands and he field-searched the first of them. The second
man — described as a six foot to six foot one inch tall, short-haired black
man wearing a white t-shirt and blue jeans — paced back and forth cursing

at the police. As he finished the searching the first man Kharbar heard a
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commotion and saw the second man — who he identified asl the defendant
~ —try and push past by Wehby. Khatbar was not sure if this man was one
of those he had earlier described. |

[34] Kharbar ran to assist Wehby who was struggling with the defendant as
they faced each other. Kharbar could not recall the defendant ever having
raised his arms. Wehby was simultaneously trying to control the crowd
by pointing his Taser in their direction. Kharbar shoved several
pedestrians aside as he moved to Wehby’s side. The two officers
repeatedly told the defendant to stop resisting as they both struggled to
ground him. He was “wrestling” with Kharbar and they both fell to the
ground. Kharbar felt sharp pains in his band as it hit the pavement and
he later learned he had broken his hand.

[35] The defendant continued to actively resist the police while on the ground
by refusing to place his arms behind his back so the police could cuff him. -
Kharbar testified he finally gamed control after landing five to eight
“distracting” blows and punches to the defendant’s face and body.
Meantime, some members of | the crowd were shouting and throwing
stones at the officers. Finally, the defendant was cuffed, escorted to a
police vehicle and transported from the scene.

[36] Kharbar recognized the events recorded in the video. While the
defendant’s hands are clearly raised in the early phase of the video,

Kharbar claimed he did not see this at the time. He agreed that there was
no apparent active resistance by the defendant in the portions of the

confrontation captured on the videotape.
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(c) Defence Witnesses -

1. Theodorakopoulos’ Account
[37] Athanasios “Tommy” Theodorakopoulos, an aspiting musician, was 29

at the time of the trial. He is a white man of Greek descent with a

Mediterranean complexion. He attended the MMVA ceremony on June

21, 2009 as his manager, J.B., was nominated for an award. He then

attended the after-party at Cobra along with six others, inchiding two of’
his Greek friends, J.B, the defendant and two other black men. He

arrived at Cobra between 11:30pm on the 21* and lam on the 22* of
June and spend most of the next four or five hours at the downstairs part

of the club. Between 4 and 5am he said goodnight to his friends

downstairs and went up'to the foyer area with his two Greek buddies

where, in his words, he “mingled with the ladies” for the next half hour

of so. There was a sudden rush and commotion and he saw a couple of
security guards drag J.B. upstairs and take him out of the club. He

testified that J.B. was not holding anything in his hands and that he did

not see any of the bar staff dealing with anyone bearing a glass or bottle.

Tommy intervened by trying to push off the bouncers.

[38] A number of patrons were pushed out of Cobra and onto King Street by
the security staff. A large crowd had gathered and Tommy had trouble
finding his two friends. While searching for them he clearly saw the
defendant pressed to a building’s wall by the police with his hands in the
air as though he was being arrested. He could not say whether this was
on the same side of King Street as Cobra or across the street. The police
then thiew the defendant to the ground and one of them, a man he

described as looking East Indian, bent down and punched the defendant.
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The defendant; he said, was not struggling with or resisting any of the
police officers. Tommy finally located his two friends and left before the

defendant was placed in a police car.

[39] Tommy had known the defendant for more than ten years and described

[40]

1

[42]

him as a friend. He testified he was “tipsy” rather than drunk by the time
of the incident on June 22", He was not, he said, stopped or questioned

by the police that evening. He wasuwearjng a black t-shirt, black pants

with blue Velcro straps,"'a bléck Blue J ayé hat and black Air Force Ones. -

' JB. was wearing a shiny “Miami Vice”-type suit. One of Tommy’s

Greek friends wore a blue or white Adidas jacket. He could not recall
the defendant’s attire.

2. Grant’s Account

Omar Grant is 28. His only conviction is for failing to comply with the
conditions of a recognizance in 2006 or 2007. He had known the
defendant for‘ moze than 13 years. They grew up together. While he
considered the defendant a close friend he said he would not lie for him.
Grant picked up the defendant at his home on June 21st and drove to the
MMVA ceremony, arriving about 9pm. After the show he and the
defendant followed J.B.’s entourage — including his road manager {Show
Stevens), “Tommy” (the previous defence witness) and two other white
guys — to the after-party at Cobra, artiving close to midnight. Grant did
not drink before the after-party; since he was driving, he only nursed one
alcoholic drink through the rest of the evening.

Grant was wearing blue jeans. and a blue and silver t-shirt on June 22"

 The defendant, he recalled, wore a red hat, a white shirt and white

sneakers. J.B. was dressed in a suit.

15/36


































































